ing the received (or, in this case, the almost received) wisdom, it is not surprising that the new view has itself come under attack.
In this essay I defend the most plausible version of the "diversity explanation" against three recent attacks." ("Explanation" seems to me a more appropriate term than "theory." Seeking a historical understanding of the Eleventh Amendment is not a particularly theoretical enterprise. As I view it, the task is to arrive at the best explanation of what the adopters intended, based on the known historical facts and the reasonable inferences that can be drawn from them.) Not surprisingly, the version of the diversity explanation that I defend is very similar to that which I elaborated several years ago.
12 But the work of later scholars has induced me to modify my opinions on a few points, and in some instances where I have not changed my opinions, the work of others has added new support to my original view.
Everyone agrees that the Eleventh Amendment was adopted to overturn the result the Supreme Court reached in Chisholm v Georgia' in 1793. The plaintiff in Chisholm was a citizen of South Carolina who had sued the state of Georgia on a contract in a common law assumpsit action. The suit was brought in the original jurisdiction of the Supreme Court. The source of jurisdiction was the provision in Article III of the United States Constitution extending the federal judicial power to "controversies ... between a State and Citizens of another State,"' 4 and a possibly unnecessary parallel provision in § 13 of the Judiciary Act of 1789.1' The Supreme Court in Chisholm construed the Article III provision to mean that it had jurisdiction to hear Chisholm's damage action against Georgia, and held by a four to one vote that any sovereign immunity defense the state might otherwise have had was thereby 1 Calvin R. Massey, State Sovereignty and th e Tenth and Eleventh Amendments, 56 abrogated. The Eleventh Amendment overruled the Court's decision in Chisholm, providing that " [t] he Judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State."" Briefly stated, the diversity explanation is that the Eleventh Amendment was designed to overrule Chisholm by eliminating the state-citizen diversity jurisdiction from Article III. In more complicated but more precise terms, the amendment required that the state-citizen diversity clause be construed to authorize jurisdiction only when the state was a plaintiff; when the state was a defendant, the clause was not to be construed to authorize jurisdiction. In the words of Chief Justice Marshall in Osborn v Bank of United States, the Eleventh Amendment "has its full effect, if the constitution be construed as it would have been construed, had the jurisdiction of the Court never been extended to suits brought against a State, by the citizens of another State, or by aliens."' 17 So understood, the Eleventh Amendment was not intended to eliminate or restrict other heads of jurisdiction. If jurisdiction existed over a suit against a state under the admiralty jurisdiction or the federal question jurisdiction before the passage of the amendment, such jurisdiction continued to exist after its passage. There is substantial evidence to suggest that admiralty jurisdiction existed both before and after the adoption of the amendment. Whether federal question jurisdiction existed before the passage of the amendment was unclear, however, and perforce remained so after its passage.
I. AN ABBREVIATED HISTORIcAL NARRATIVE
Before responding to the attacks on the diversity explanation, I will set out in abbreviated fashion what I view as the most coherent narrative of the adoption of the Eleventh Amendment. The narrative is available piecemeal in greater detail in other accounts of the amendment, 18 but it cannot be found in complete form in any one of them. The following narrative combines what I view as i6 US Const, Amend XI. the best elements of those accounts.
A. Adoption of the Amendment
The story begins with the adoption of the Constitution, which assigned to the national government some of the powers that had been retained by the states under the Articles of Confederation. Among other things, the Constitution authorized a new system of national courts. Article III authorized the exercise of the federal judicial power under various heads of jurisdiction. These heads of jurisdiction were of two kinds. First, some Article III provisions conferred jurisdiction over certain subject matters. For example, the federal courts were given jurisdiction over maritime cases and over cases arising under federal law. 19 Second, some Article III provisions conferred jurisdiction because of the character of the parties. For example, the federal courts were given jurisdiction over suits between citizens of different states.
2 0 Two heads of this second type gave the federal courts jurisdiction over suits between states and citizens of different states, and between states and citizens or subjects of foreign states. 1 These last two heads of jurisdiction, which I will refer to as "state-citizen diversity" jurisdiction, are critical to the story of the Eleventh Amendment.
There was some discussion of state-citizen diversity jurisdiction during the state ratification debates on the proposed Constitution. 22 As one would expect, those who opposed the adoption of the Constitution argued that state-citizen diversity jurisdiction would subject the states to unconsented suits in violation of their sovereignty. For example, during the Virginia debates George Mason pointed with alarm to anticipated litigation concerning disputed land claims in western Virginia: "Let gentlemen look at the westward. Claims respecting those lands, every liquidated account, or other claim against this state, will be tried before the federal court.
Is not this disgraceful? ' 23 The anti-Federalist, "Brutus," wrote in the New York Journal, I conceive the [state-citizen diversity] clause ... improper in itself, and will, in its exercise, prove most pernicious and destructive. It is improper, because it subjects a state to answer in a court of law, to the suit of an individual .... Every state in the union is largely indebted to individuals . . . . If the power of the judicial under this clause will extend to the cases above stated, it will, if executed, produce the utmost confusion, and in its progress, will crush the states beneath its weight. And if it does not extend to these cases, I confess myself utterly at a loss to give it any meaning. 24 The response of the Constitution's supporters was divided. Some argued that the clause would subject the states to suit, and that this was a point in its favor. For example, Edmund Randolph in Virginia argued that the clause would "render valid and effective existing claims, and secure that justice, ultimately, which is to be found in every regular government." 25 Others contended that the clause would not subject the states to suit. For example, both John Marshall and James Madison in Virginia contended that it should be construed as conferring jurisdiction only when the state was a plaintiff, bringing suit against an out-of-state citizen; when the state was a defendant, sued by an out-of-state plaintiff, the clause would have no effect. 6 Many of the state ratifying conventions approved the new Constitution only with the understanding that certain amendments would be made. Among the amendments proposed by Virginia, North Carolina, and Rhode Island was one that would have eliminated the state-citizen diversity jurisdiction. 8 An identical amendment was proposed to the ratifying convention in New York but was not approved. 9 Massachusetts and New Hampshire proposed a similar (or perhaps identical) amendment, but the text of the proposals has not been preserved. 30 During the first Congress, many of the amendments proposed by the state conventions were introduced, ultimately resulting in the adoption of the Bill of Rights. Representative Thomas Tucker of South Carolina proposed an amendment that would have eliminated the state-citizen diversity jurisdiction, but the proposal failed to gain enough support to be referred to the full House. s " Section thirteen of the Judiciary Act of 1789 granted original jurisdiction to the Supreme Court in state-citizen diversity cases. 3 2 So far as the record reveals, this section of the act was adopted cannot be defendant-if an individual cannot proceed to obtain judgement against a state, though he may be sued by a state. It is necessary to be so, and cannot be avoided. I see a difficulty in making a state defendant, which does not prevent its being plaintiff. Id at 555-56 (emphasis added).
2, Federalist 81 (Hamilton) in Clinton Rossiter, ed, The Federalist Papers 481, 487-88 (New Am Lib, 1961 without discussion.
33 Section nine of the Judiciary Act conferred original admiralty jurisdiction on the district courts.
3 4 The Judiciary Act did not confer original federal question jurisdiction, however. 35 The only federal question jurisdiction was conferred by § 25, which gave the Supreme Court appellate jurisdiction over decisions by the state courts where a federal question had been raised and decided adversely to the federal right asserted .
3
Chisholm v Georgia 3 7 was brought under the state-citizen diversity clause of Article III and § 13 of the Judiciary Act. The suit was based on an asserted debt owed by the state of Georgia to a South Carolina merchant, Robert Farquhar, on a contract under which Farquhar had provided supplies to Georgia during the Revolution. At Farquhar's death, the debt was not paid. His executor, Chisholm, eventually filed suit in assumpsit in the Supreme Court, relying on state-citizen diversity. Chisholm did not assert a Contracts Clause claim or any other federal claim of right.
The Supreme Court held, four to one, that Georgia could be required to appear to defend the suit. Chief Justice Jay and Justices Blair, Cushing, and Wilson agreed that an action of assumpsit would lie against the state of Georgia under the Court's state-citizen diversity jurisdiction. 8 None of the four justices discussed the statutory conferral of that jurisdiction in § 13 of the Judiciary Act. It is not clear whether they thought § 13 so plainly conferred jurisdiction that discussion was unnecessary, or whether they thought the constitutional authorization of Article III self-executing, and § 13 therefore superfluous.
Justice Iredell dissented, focusing on the state-citizen diversity jurisdiction conferred by § 13 .3 That section conferred "original but not exclusive" jurisdiction in state-citizen diversity cases. 40 According to Iredell, this language meant that the Supreme Court had concurrent jurisdiction with the state of Georgia, and consequently that the Supreme Court could take jurisdiction of an as-" Fletcher, 35 Stan L Rev at 1053-54 (cited in note 8).
" Judiciary Act of 1789, ch 20, § 9, 1 Stat 73, 76-77. 11 The Federalist-dominated Congress did pass a general original federal question jurisdictional statute in 1801, but it was repealed the following year after the Jeffersonians gained control. Act of February 13, 1801, ch 4, § 11, 2 Stat 89, 92, repealed sumpsit case against the state only if Georgia would take jurisdiction of such a case. 41 Since the state courts of Georgia would not take jurisdiction, the jurisdiction could not be "concurrent," and therefore the Supreme Court could not hear the case under § 13.42 Justice Iredell declined to answer the question whether the Supreme Court could take jurisdiction over a case based on a federal statute specifically conferring jurisdiction, where Congress deemed such a law "necessary and proper to carry the purposes of this constitution into full effect. ' 4 -Iredell noted, however, that he had strong doubts about the constitutional power of Congress ever to authorize unconsented suits against a state "for the recovery of money," since "every word in the constitution may have its full effect, without involving this consequence. The addition of the italicized words "be construed to" may be understood as clarifying the amendment. The second version, introduced in the prior session, had narrowed the focus of the amendment to the state-citizen diversity jurisdiction. This third version made the focus even more precise by specifying that the amendment was designed to correct a misconstruction of the state-citizen diversity clause in Chisholm. That is, the amendment made it clear that the clause had originally meant what Marshall and Madison individuals, and which decision is affirmative of that idea-made the following motion, viz.
Resolved, by the Senate and House of Representatives of the United States of America, in Congress assembled, two thirds of both Houses concurring, that the following article be proposed to the legislatures of the several states, as an amendment of the Constitution of the United States, which, when ratified by three fourths of the said legislatures, shall be valid to all intents and purposes, as parts of the said Constitution, viz.
That no state shall be liable to be made a party defendant, in any of the judicial courts, established, or which shall be established under the authority of the United States, at the suit of any person or persons whether a citizen or citizens, or a foreigner or foreigners, of any body politic or corporate, whether within or without the United States-laid on the table. Pennsylvania Journal and Weekly Advertiser 1, col 2 (Feb 27, 1793) .
3 Annals of Congress 651-52 (Feb 20, 1793) . 4 Annals of Congress 25 (Jan 2, 1794) (emphasis indicates words added to the previous version; the bracket indicates an "s" omitted from the previous version).
had contended it meant, and that it was not to be construed otherwise.
Two further modifications were proposed in the Senate, 8 one of which will be discussed in detail below. 49 Both were defeated. 50
One further modification was proposed, and defeated, in the House. 5 1 The amendment was approved by the Senate in January, 1794, by the House in March, 52 and by early 1795 had been ratified by the requisite three-quarters majority of the states. 3 
B. Meaning of the Amendment
The adopters of the amendment were concerned with the possibility of monetary judgments against the states. At that time, such judgments were likely in three kinds of cases: private contract suits against the states, primarily based on the public securities of the states; suits disputing land titles, particularly in Virginia and Georgia; and suits by British citizens under the peace treaty of 1783.
Chisholm was an example of the first kind of case, a suit on a common law cause of action arising out of a contract. In a sense, Chisholm was uncharacteristic of this kind of suit, for it was based on an ordinary contract. The overwhelming majority of likely suits were based on public securities issued by the states during the Revolution. Such securities were of great concern to the states, as indicated by Brutus's comment in the New York Journal. 5 4 They were largely held by out-of-state citizens and foreigners who had bought them as speculators, at prices greatly below face value. 5 In ,s First, Senator Albert Gallatin of Pennsylvania proposed a revision that would have excepted from the operation of the amendment causes of action to enforce treaties. Second, an unknown senator proposed a revision that would have confined the operation of the amendment to causes of action arising after its ratification. 57 Hollingsworth arose out of the land dispute that had concerned George Mason during the ratification debates in Virginia. Several Indian tribes had conveyed three million acres of land to the Indiana Company in 1768, and the Crown had approved the conveyance. 8 The Virginia legislature disapproved the grant in 1779, and declared the land to be part of the public domain. Shareholders of the Indiana Company, most of whom were citizens of Pennsylvania, filed suit in the Supreme Court in 1792.1' Moultrie arose out of a contract under which Georgia agreed in 1789 to sell nearly 16 million acres of land to several land companies. Before the payment came due, the Georgia legislature passed a resolution requiring payment in specie. After one of the companies was unable to make payment on those terms, Georgia treated the contract as no longer binding and sold the land to another company. 6 0 It is unclear whether Hollingsworth ever involved a federal claim of right, or whether Moultrie was thought to involve a federal claim at the time the Eleventh Amendment was adopted.' cases presented to the states. L. Marshall, 102 Harv L Rev at 1364-66 (cited in note 11).
56 Grayson v Virginia, 3 US (3 Dall) *320 (1796), dismissed as Hollingsworth v Virginia, 3 US (3 Dall) *378 (1798).
57 Unreported, discussed in Jacobs, Eleventh Amendment at 63-64 and n 83 (cited in note 13).
Id at 57-58; Gibbons, 83 Colum L Rev at 1904 (cited in note 8). Jacobs, Eleventh Amendment at 57-58 (cited in note 13). 60 Id at 63-64 and n 84. The land in question was the subject of the great Yazoo land fraud, and later came before the Supreme Court under a subsequent contract to different purchasers in 
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The third kind of suit involved claims under the peace treaty with Great Britain. 2 The treaty prohibited the states from imposing impediments to the recovery of outstanding debts, and prohibited future escheats of British and loyalist property. 6 3 Claims against the states under the treaty involved enormous amounts of money, sought by loyalists and British subjects, at a time when political tension with Britain was high.14 Vassall v Massachusetts, 6 5 a claim by a loyalist whose property had been confiscated, was filed a few months after the Court's decision in Chisholm.
6 a We may assume that suits against states seeking recovery of debts and challenging escheats of property would have been federal question suits under Article III since they were brought pursuant to a treaty. 7 With these suits in the background, what are we to make of the text of the amendment? Some of the suits involved only common law; some possibly involved federal law; and some almost certainly involved federal law. Ordinary contract suits-of which Chisholm is an example-were based on general common law rather than federal law. Congress had no power to authorize the federal courts to hear suits like Chisholm under the federal question jurisdiction even if it had wished to do so. 67 Article III provides that the federal judicial power extends to cases arising under "the Laws of the United States, and Treaties made, or which shall be made, under their Authority." US Const, Art III, § 2, cl 1. The Treaty of Paris was entered into before the Constitution was adopted, but the language of Article III-"made, or which shall be made"-seems to include both existing and future treaties. The Treaty of Paris was signed "under the authority" of the "United States," by that name. Treaty of Paris, 8 Stat 54
(cited in note 62).
"' There was some uncertainty in the early years about whether the law in diversity cases heard by the federal courts was federal law within the meaning of the Supremacy There are two ways to understand what the adopters of the amendment intended. The first is to read the amendment as forbidding all suits against states by out-of-state citizens and foreign citizens or subjects. The second is to read the amendment as failing to authorize jurisdiction, by requiring a narrow construction of the affirmative grant of party-based jurisdiction; that is, after the amendment, the state-citizen diversity clause authorizes jurisdiction when a state is a plaintiff but not when it is a defendant. Under the first reading, there can be no federal court jurisdiction even if the suit is brought under federal question jurisdiction. Under the second reading, federal court jurisdiction exists whenever there is an implementing statute authorizing federal question jurisdiction and the suit satisfies the criteria of that head of jurisdiction. Under either reading of the amendment, admiralty jurisdiction is not forbidden, for the amendment refers only to suits "in law and equity." Thus, whether the language is read as "forbidding" or merely "failing to authorize," admiralty is not affected.°T he second reading seems to me far more likely than the first. The state-citizen diversity clause of Article III authorized jurisdiction in all three kinds of cases in which monetary judgments were sought against the states; eliminating that clause from the Constitution required the dismissal of those cases. Since there was no never thought that such common law, even if supreme federal law, was a basis for jurisdiction under federal question jurisdiction. See, for example, Peter S. Du Ponceau, A Dissertation on the Nature and Extent of the Jurisdiction of the Courts of the United States xivxv (Small, 1824).
"' 10 US (6 Cranch) 87 (1810). 70 The early case law seems to have understood the amendment as not affecting admiralty jurisdiction. Justice Washington, sitting on circuit, held that admiralty was unaffected. United States v Bright, 24 F Cases 1232 , 1234 (D Pa Cir, 1809 original federal question jurisdiction statute, there was no other basis upon which they could be brought originally in federal court. Whether private suits against the states could have been authorized by a federal question statute was not, in my view, intended to be resolved by the Eleventh Amendment. A more detailed argument in favor of this reading of the amendment may be found in my earlier article, 71 and arguments going in the same direction, indeed further, may be found in other articles. 72 Additional (and somewhat selective) elaboration appears in my responses below to the three recent articles that attack this reading of the amendment.
II. RESPONSE TO CRITICS
Two of the critics, Professors Lawrence Marshall and Calvin Massey, adopt variations on what may be termed a "plain language reading" of the amendment. In their view, the language of the amendment is very clear in its intent to forbid jurisdiction when an out-of-state citizen or a foreign citizen or subject sues a state. They contend that none of the "revisionists 7 3 has sufficiently demonstrated that this is such an implausible intent that we should abandon the meaning clearly manifested by the text of the amendment. I disagree with Professors Lawrence Marshall and Massey, both as to whether the text of the amendment has the clear meaning they impute to it, and as to what the amendment was intended to accomplish.
The third critic, Professor William Marshall, believes that the language of the amendment is not clear, but he argues that the "diversity theorists '74 have not sufficiently established their thesis that the adopters of the amendment specifically intended to leave unimpaired the federal question head of jurisdiction. I substantially agree with many of Professor William Marshall's arguments, but, as I will show, the diversity explanation is fully consistent with them.
11 Fletcher, 35 Stan L Rev at 1045-87 (cited in note 8).
12 SeeAmar, 96 Yale L J at 1466-92 (cited in note 8). Judge Gibbons states: "The immediacy of the foreign affairs crisis at the time of the drafting of the amendment and the related Federalist concern with enforcing the peace treaty makes clear that the amendment was not intended to remove from federal purview suits against states in which federal question jurisdiction had been invoked." Gibbons, 83 Colum L Rev at 1894 (cited in note 8, emphasis in original). 
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A. Response to Professors Lawrence Marshall and Massey 1. The "plain meaning of the text."
Professor Lawrence Marshall has no doubt about what the text of the amendment means. At several places, he refers to the "plain meaning of the text," 5 to the "essentially unambiguous dictates of the amendment's language, " ' 6 and to the "exceptional clarity" of the amendment.
7 According to Professor Lawrence Marshall, the plain meaning is that the "amendment precludes federal jurisdiction over 'any suit in law or equity commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign State.' Thus, even if an out-of-state citizen brings the case under the federal question head of jurisdiction, the suit is barred.
78 Professor Massey is slightly less emphatic, but shares Professor Marshall's view of the import of the language. He proposes that we take the amendment's "text and the history of its enactment at face value, ' 7 9 and contends that those who argue for the diversity explanation of the amendment "are required to amend its text in order to deliver their desired meaning." ' 0 Professor Massey claims that the "amendment sought to create a party-based denial of jurisdiction to the federal courts that sweeps across all the jurisdictional heads of Article III." ' The problem is that the text does not clearly mean what Professors Marshall and Massey think it does. Indeed, based on almost-contemporary usage, one can argue that the text is clear, but with the meaning for which the revisionists argue. On February 8, 1805, Senator Breckenridge of Kentucky introduced a proposed amendment to the Constitution that would have substantially limited the federal courts' jurisdiction. 8 2 Breckenridge's amendment was not adopted; and it was proposed in each of the 
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succeeding two years in the Congress, in substantially the same words, also without success. 83 But its text tells us a great deal about the Eleventh Amendment. In its entirety, Breckenridge's proposed amendment read as follows: "The judicial power of the United States shall not be construed to extend to controversies between a State and citizens of another State, between citizens of different states, between citizens of the same State, claiming lands under grants of different States; and between a State or the citizens thereof and foreign States, citizens, or subjects." 4 The wording of Breckenridge's amendment-"the judicial power shall not be construed to extend"-is identical to that of the Eleventh Amendment. 8 " Yet we know that the proposed amendment was not designed to prohibit federal question jurisdiction whenever the parties were aligned in the specified ways. I take as my example the citizen-citizen diversity jurisdiction, although the point could be made using any of the other specified heads of jurisdiction." 8 The proposed amendment clearly intended a repeal of the citizen-citizen diversity jurisdiction rather than a prohibition of federal court jurisdiction whenever a citizen of one state sued a citizen of another state. A strong argument in favor of this reading is based on reason and common sense. If we read the proposed amendment as prohibiting jurisdiction whenever a citizen of one state sued a citizen of another, we would have the unlikely, even impossible, result of federal question suits being barred whenever (Feb 8, 1805 ). " "The Judicial power of the United States shall not be construed to extend to any suit .... "US Const, Amend XI. Breckenridge's language omits the word "any," but I do not understand that omission to change the linguistic analysis. The prohibition on jurisdiction, if any, would result from the words "shall not be construed to extend." The argument for reading the amendment as a prohibition is essentially an argument stemming from the failure of the drafters to add words such as "when jurisdiction is based on party alignment." See, for example, Massey, 56 U Chi L Rev at 115 (cited in note 11). Professor L. Marshall emphasizes the word "any" in arguing that the amendment prohibits jurisdiction, but thinks his reading proper "[elven without regard to the word 'any[.]"' L. Marshall, 102 Harv L Rev at 1347 (cited in note 11). 88 Note that the first clause of Breckenridge's proposed amendment provided that the judicial power should not be construed to extend to "controversies between a State and citizens of another State." This clause would have fully repealed the state-citizen diversity clause. The Eleventh Amendment effectuated a repeal only in suits in which the states were defendants.
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the suit was between diverse citizens, and permitted whenever the suit was between citizens of the same state. In other words, federal question suits would have been confined to the state courts in precisely those instances where there was the most reason to distrust the state courts, and permitted in the federal courts when the state courts could be most trusted. Fortunately, we are not left to rely solely on our reconstruction of the proposed amendment's reasonable intent. We have, in addition, a contemporaneous gloss. On December 26, 1806, Representative James Elliot of Vermont introduced a resolution supporting the proposed amendment. Elliot characterized the amendment as confining the federal courts' jurisdiction to federal question cases, suits in admiralty, and a few other categories of suits." 7 Thus, Elliot's resolution makes clear that diversity as a basis for jurisdiction was to be eliminated, but that federal question jurisdiction was to be preserved in its entirety. 88 Breckenridge's proposed amendment is, to our ear, linguistically deficient in the same way as the Eleventh Amendment. If I were writing the proposed amendment or the Eleventh Amendment today, and wished them only to repeal the citizen-citizen or state-citizen diversity heads of jurisdiction, I would write them differently. For example, I would readily adopt language such as that proposed by either Professor Lawrence Marshall 89 or Professor Massey," 0 making explicit that federal jurisdiction over parties in 81 Elliot "presented to the House... a resolution... concurring with the resolutions of the State of Kentucky, proposing an amendment to the Constitution of the United States, 'for confining the judiciary power of the Courts of the United States to cases in law and equity, arising under the Constitution and laws of the United States, and treaties made, or which shall be made under their authority; ... [and] cases of admiralty and maritime jurisdiction ....... 16 Annals of Congress 216 (Dec 26, 1806) . 88 Professor Massey discusses Breckenridge's proposed amendment, and concedes that it is "anomalous" to read the Eleventh Amendment as prohibiting jurisdiction while reading Breckenridge's amendment as merely repealing a previous grant of jurisdiction. Massey, 56 U Chi L Rev at 118 (cited in note 11). Professor Marshall does not mention the proposed amendment. L. Marshall, 102 Harv L Rev at 1342 (cited in note 11).
89 "There would surely be no arguments today had the amendment provided: 'The clauses of the Constitution extending the judicial power to controversies between a state and citizens of another state, and between a state and foreign citizens or subjects, shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States.' Dozens of other straightforward ways of conveying this message also come to mind." L. Marshall, 102 Harv L Rev at 1347 n 21 (cited in note 11).
10 "In revisionist parlance, the Eleventh Amendment reads: The Judicial power of the Professor Lawrence Marshall's argument proceeds in two steps. First, as noted above, he contends that the plain meaning of the amendment prohibits federal court jurisdiction whenever an out-of-state or foreign citizen sues a state. Second, he uses the clarity of the amendment's text as a sort of standard-of-proof argument, contending that "there are plausible explanations for why the amendment reads as it does, and that there is, therefore, no justification for discarding the plain meaning of the text."'" I have already shown that, at the very least, the text of the amendment is not clear. Indeed, I think I have shown that the text is moderately clear, but with a meaning that supports the diversity explanation rather than Professor Lawrence Marshall's explanation. If we understand the text as supporting the diversity explanation, Professor Lawrence Marshall must show that the reasons supporting his reading are compelling rather than merely plausible, for he is arguing against rather than with the grain. But I think that Professor Lawrence Marshall has not succeeded even in the task he set out for himself. 2 At a general level, I agree fully with Professor Lawrence Marshall. He argues that it is "unnecessary and inappropriate" to seek to explain the Eleventh Amendment by "one value" that it implements, or by a "single theoretical principle. ' 9 3 He urges that we 91 L. Marshall, 102 Harv L Rev at 1371 (cited in note 11) (emphasis in original). 92 Professor William Marshall agrees that Professor Lawrence Marshall has not established persuasive reasons for his reading of the amendment. He states that Professor Lawrence Marshall "valiantly attempts to make sense of the literal language of the eleventh amendment," but "there is no persuasive reason why suits based upon federal law should be allowed in federal court when brought by an in-stater, but should not be allowed in federal court when brought by an out-of-stater." W. Marshall, 102 Harv L Rev at 1378 and n 44 (cited in note 10).
11 L. Marshall, 102 Harv L Rev at 1353 (cited in note 11) (emphasis in original).
understand the amendment as a "balance between the competing values of state immunity from federal suit and accountability to the new federal system" that is "consistent with the political and fiscal realities of the early and mid-1790's. 9 4 This approach seems to me quite right. 95 But after the general question is properly framed, the particular question remains: What was the balance that was actually struck by the amendment? It is in answering the particular question that Professor Lawrence Marshall has gone astray.
The linchpin of Professor Lawrence Marshall's argument is that it would have been rational for the adopters of the amendment to bar out-of-staters and foreigners from suing states in federal courts, even when suit was brought under federal law, and at the same time to permit in-staters to sue states in federal court under federal law." 6 Professor Lawrence Marshall's argument in favor of this distinction rests on essentially two grounds.
a. Claims held by out-of-staters. First, Professor Lawrence Marshall points out that at the time of the amendment's adoption, out-of-staters held most of the obligations on which the states were likely to be sued, and argues that the adopters therefore cared most about forbidding suits by out-of-staters 9 It is true that most of the claims that worried the states were in the hands of out-ofstaters and foreigners, but this fact does not support Professor Lawrence Marshall's reading of the amendment. To understand the situation that faced the adopters, one must distinguish between claims brought under the common law or under state law, and claims brought under federal law.
Many of the claims held by out-of-staters were not based on federal law. This was clearly so for the private contract claim in Chisholm; it was probably so for the contract claims brought on the states' public securities, at least until a state legislature repudi-9-Id at 1353, 1355. 91 Professor Lawrence Marshall contends that the "fallacy of the current eleventh amendment theories lies in their relentless demand for a single theoretical principle that can coherently explain the amendment." Id at 1353. I do not think that this is an accurate description of the diversity explanation of the amendment.
" Professor Lawrence Marshall also argues that it would have been rational for the adopters of the amendment to distinguish between foreign citizens or subjects on the one hand, and foreign states on the other. L. Marshall, 102 Harv L Rev at 1356-62 (cited in note 11). The twentieth century Supreme Court assimilated foreign countries to foreign citizens or subjects in Principality of Monaco v Mississippi, 292 US 313 (1934) , but the distinction between the two is not at issue here. No one arguing for the diversity explanation argues against the distinction.
11 L. Marshall, 102 Harv L Rev at 1362-71 (cited in note 11).
ated the obligations; 98 and it was probably so for the claims in the Indiana Land Company litigation in Hollingsworth v Virginia. 9 These claims, based on non-federal law, are at the heart of the diversity explanation. Since the only possible basis for federal court jurisdiction over them was the state-citizen diversity clause, eliminating that clause from the Constitution was a fully sufficient way of preventing the federal courts from hearing them. There was no need to prohibit the federal courts' jurisdiction, since there were no federal questions involved that could have provided an alternative basis for jurisdiction. Claims held by out-of-staters or foreigners based on federal law were another matter. There were possibly a number of such claims. After the Court held in Fletcher v Peck' 00 in 1810 that the Contract Clause extends to contracts in which a state is a party, both the public securities claims against the states and the land litigation in Moultrie v Georgia' would have involved claims under federal law. Whether they were seen as federal question cases at the time the amendment was adopted is unclear, but they may have been seen as potential federal claims. Claims under the 1783 peace treaty with Britain were almost certainly federal claims. All these claims were held in significant part by out-of-staters and foreigners, largely because of assignment by in-staters. Professor Lawrence Marshall contends that it would have been rational for the adopters of the amendment to forbid these claims when brought by out-of-staters and foreigners, but to permit them when brought by in-staters. But this can hardly have been rational if the states were concerned about the impact on their treasuries (as everyone, including Professor Lawrence Marshall, concedes they were), for those claims could easily have been assigned (or reassigned) to in-state citizens. 1 0 2 Professor Lawrence Marshall acknowledges the difficulty posed by assignments, calling it a "perplexing problem."' 0 3 His initial response to the problem is to say that the "assignment ques-"8 As discussed above, it was not clear in the 1790s whether a state's repudiation of its own contract could constitute a violation of the Contract Clause. See note 61.
11 Professor Lawrence Marshall also argues that the adopters of the amendment might have thought that the Court would invalidate assignments to in-staters. 10 6 He presents no evidence of contemporary understanding to support this view, and I know of none. Finally, Professor Lawrence Marshall minimizes the assignment difficulty by characterizing the possibility of assignment as a "small loophole[]. ' "107 But it was not a small loophole. If assignment were possible, out-of-state speculators who had originally bought state securities from in-staters could, by the simple assignment of the claim back to an in-stater, transform a largely worthless piece of paper into a security redeemable at par.'" 5 We know that the adopters were aware that there had once been an interstate market in these securities, for this market had given rise to the very problem that worried them. 1 0 9 We should assume that the adopters, in attempting to resolve the problem, would have taken into account the likelihood that there would be such a market again.
105
The difficulty for the diversity explanation is quite different. It must argue that the adopters of the amendment would have left the states potentially vulnerable to suits under federal law by all private parties, not merely by assignees of the claims. 107 Id.
"I The ability to assign claims was never in question. I am unaware of any case in which the consequences of a bona fide assignment of a claim were avoided until Principality of Monaco v Mississippi, 292 US 313 (1934) . This was a twentieth century case, and the avoidance of the claim was not accomplished by invalidation of the assignment; rather, it was accomplished by expanding the prohibition of the amendment to foreign states. 109 L. Marshall, 102 Harv L Rev at 1365 n 107, 1367 n 113 (cited in note 11). Congress had understood that assignments could cause problems when it drafted the Judiciary Act of 1789, for the Act forbade using assignment to create citizen-citizen diversity jurisdiction. Judiciary Act of 1789, ch 20, § 11, 1 Stat 73, 78-79.
b. Constitutional rights. Second, Professor Lawrence Marshall argues in favor of the distinction between in-staters and out-ofstaters on the ground that preserving federal question claims brought against states by in-staters, and by the United States and the individual states, protected the most important core of constitutional rights. 110 Such an argument might be plausible if the amendment were adopted today, because of the constitutional rights that have been created pursuant to the post-Civil War settlement, but it can hardly be plausible for an amendment adopted in the 1790s. Many of the constitutional prohibitions against the states were directed at preventing the states from discriminating against out-of-staters. The Privileges and Immunities Clause is the most obvious example."' Under Professor Lawrence Marshall's reading of the Eleventh Amendment, the adopters prohibited federal judicial redress of constitutional violations by the states that the national government was uniquely qualified to protect against. It seems to me exceedingly unlikely that someone in the late eighteenth century would have intended this result, and Professor Lawrence Marshall gives us no direct evidence to support his conclusion that this was, in fact, intended." 2 Additionally, Professor Lawrence Marshall argues that the jurisdiction that remained over suits brought against states by the United States and by other states would have sufficed to protect against state constitutional violations such as coining money, entering into treaties, and violating the Contract Clause." 3 But he makes no showing either that the United States and the states were thought to have causes of action to redress such violations, or that the adopters of the amendment had any such possibility in mind.
Professor Massey's non-textual argument against the diversity explanation.
It is difficult to decide how broadly to respond to Professor Massey's attack on the "revisionist" explanation of the Eleventh Amendment. 114 He advances both an historical theory and a modern interpretation of the amendment, but is not entirely clear where one leaves off and the other begins. Professor Massey makes an historical argument that the amendment was intended to bar suits against states in federal courts when brought by out-of-staters or foreigners." 5 He also states that it is somewhat uncertain whether, as an historical matter, the adopters intended to prohibit or permit suits brought by in-staters." 6 He then arrives at a comprehensive reading of the amendment purportedly based on its history. Under Professor Massey's view, the amendment's prohibition of all suits brought against a state by out-of-staters or foreigners is a constitutionally mandated denial of subject matter jurisdiction that the state cannot waive by appearance and that Congress cannot override by legislation." 1 For in-staters, by contrast, there is no jurisdictional bar. Congress can authorize suits against states by in-state citizens, limited only by the Tenth Amendment."' Professor Massey professes not to like this result, but argues that it is compelled by history:
A rule that permits the states to violate the federal rights of non-citizens and avoid direct accountability in federal court for those actions seems most peculiar, indeed, almost perverse. That, however, may be the legacy left by the 'unflinchingly political' decision to enact the Eleventh Amendment in order to avoid state liability to British creditors and to loyal-114 Massey, 56 U Chi L Rev at 62-67 (cited in note 11). 115 "The amendment sought to create a party based denial of jurisdiction to the federal courts that sweeps across all the jurisdictional heads of Article Ill." Id at 65 (emphasis in original).
116 "Far less clear is whether the amendment was also intended to repudiate any implicit waiver of state sovereign immunity contained in the jurisdictional grants of Article III. If this more ambitious goal was contemplated, it is difficult to understand why it was not plainly stated, as Representative Sedgwick had initially proposed." Id at 119. 117 Id at 66. The first of these two propositions is not consistent with modern law, and may never have been the law. Since at least Clark v Barnard, 108 US 436, 447-48 (1883), state consent to suit has waived any sovereign immunity-based jurisdictional defect in the federal courts. I suspect that the result in Clark would have been entirely acceptable in the 1790s, even to the adopters of the Eleventh Amendment. The difficulty with the result in Chisholm was precisely that the state had not consented to suit. ists seeking to reclaim their seized property. 1 "
As I read the historical evidence presented in Professor Massey's article, I understand him to have concluded with certainty only that the adopters intended to prohibit suits by out-of-staters and foreigners. Thus, I will confine my historical argument to this point. In addition to the plain-meaning-of-the-text argument discussed earlier, 12 0 Professor Massey advances three arguments in support of his conclusion.
a. The Gallatin proposal. First, Professor Massey points to language Senator Gallatin of Pennsylvania sought to add to the amendment. 2 ' At the time of Gallatin's proposal, the amendment consisted of the text that eventually was adopted. Gallatin would have had the Eleventh Amendment read as follows (with his proposed language in italics): "The Judicial power of the United States, except in cases arising under treaties made under the authority of the United States, shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States, by citizens of another State, or by citizens or subjects of any foreign State." 1 2 Gallatin's proposal was overwhelmingly defeated. Professor Massey argues that it was defeated because it would have "permitted precisely the kind of action that debtor states wished to eliminate," and he relies on this to conclude that the amendment was intended to prohibit suits when brought by out-of-staters or foreigners.' I view this as Professor Massey's strongest argument, since he is clearly correct both in saying that states were significantly concerned by the possibility of claims based on the peace treaty with Britain, and in reading Gallatin's language as making clear that such treaty-based claims would be preserved.
Judge Gibbons has anticipated and responded to this argument. 2 4 His view of the political situation is very much like Professor Massey's. The Federalists wanted to assure Britain that the peace treaty provisions concerning recovery of escheated property would be enforceable, and Gallatin's amendment would have greatly assisted in this effort. 12 5 The states were sufficiently con- Under this reading of the amendment, rejection of Gallatin's language meant rejection of party-based jurisdiction in treaty cases. Jurisdiction over treaty suits could still exist under federal question jurisdiction, however. Two possibilities existed after the adoption of the amendment. First, § 25 of the Judiciary Act already provided for Supreme Court review of state court decisions in which a federal claim had been raised and rejected by the state court. 1 28 In Judge Gibbons's view, the Supreme Court's jurisdiction was an important political reality, for it allowed the Federalists to reassure the British that even after the adoption of the Eleventh Amendment the treaty was enforceable in federal court, at least ultimately, on appeal. 29 Second, there was the possibility that Congress would pass an original federal question jurisdictional statute.
I am not comfortable going as far as Judge Gibbons, who argues that the adopters of the Eleventh Amendment specifically intended to allow enforcement under federal question jurisdiction. I think it is possible that they had this intent, and Judge Gibbons 8) . I am not as confident as Judge Gibbons that the state courts were then thought to be under the obligation, or to have the power, to entertain unconsented private suits against the states, even when brought under federal law. There was no federal statute requiring the state courts to take federal questions suits that would abrogate the states' sovereign immunity. (Section 25 of the Judiciary Act of 1789 spoke directly to the appellate jurisdiction of the Supreme Court, not to the original jurisdiction of the state courts, and it said nothing about suits against a state.) Nor was there any provision of Article III explicitly requiring the state courts to take unconsented suits against the states. Perhaps under these circumstances, it was thought that the state courts had no obligation to entertain such suits, and, if they entertained them, no power to compel the states to appear. has carefully and skillfully marshalled considerable evidence in support of his view. But my reading of the evidence is more cautious. As I see it, the vulnerability of the states to unconsented suits by private citizens under federal law-in federal or state court-was an unresolved matter when the Eleventh Amendment was adopted. 130 But Judge Gibbons's argument about Gallatin's proposal comports with my view just as well as with his own. Under either view, the rejection of Gallatin's language did not mean that the amendment was intended to prohibit suits brought by out-of-staters or foreigners. It only meant that the adopters did not want to preserve party-based jurisdiction for treaty cases. Indeed, if one views the amendment as a ringing victory for the anti-Federalists, as Professor Massey does, my view of the federal question issue makes the diversity explanation stronger than does Judge Gibbons's view. Under my view, there was some uncertainty about the power of Congress to abrogate state sovereign immunity in federal question cases, and I am less certain than Judge Gibbons that the state courts were required to be open to treaty claims. If this is so, the rejection of Gallatin's amendment left the enforceability of the treaty in greater doubt than under Judge Gibbons's explanation. In that event, of course, the anti-Federalists prevailed to a greater extent than under Judge Gibbons's view of the matter.
b. Protection against unconsented suits. Second, Professor Massey makes a related argument that Massachusetts, Virginia, and Georgia would have wanted more security against unconsented suits than a mere repeal of the state-citizen diversity jurisdiction would have provided.
131 Professor Massey quite rightly points out that repeal of party-based jurisdiction might have been sufficient for the moment, but might not have been sufficient in the long run because Congress could pass a statute conferring original federal question jurisdiction on the federal courts, causing "all of these claims (or others very much like them) [to] emerge from their slumbers and reassert themselves in federal courts."' 3 2 But if Professor Massey's reading of the amendment is correct, the adopters were unaccountably inept. The problem is by now familiar. Since only suits by out-of-staters and foreigners were prohibited, the possibility of suits by in-staters was left open, as was the possibility of assignment by out-of-staters and foreigners of their claims to in-staters.' 5s Massachusetts, Virginia, and Georgia may have wanted true security against such suits, but they did not get it. A day after the Court's decision in Chisholm, Representative Theodore Sedgwick of Massachusetts introduced the proposed amendment, described earlier, that would have fully protected the states. Sedgwick's version provided, in language quite different from that of the adopted version, that "no state shall be liable to be made a party defendant" in any federal court "at the suit of any person or persons whether a citizen or citizens, or a foreigner or foreigners, of any body politic or corporate, whether within or without the United States. ' 134 But the next day a substitute was introduced that limited the amendment to out-of-staters and foreigners, and it is this language, with the words "be construed" added later, that eventually became the Eleventh Amendment. c. Statutory versus constitutional amendment. Finally, Professor Massey argues that had the drafters only intended a repeal of the party-based jurisdiction that had caused the trouble in Chisholm, a repeal of § 13 of the Judiciary Act of 1789 would have accomplished that result. 36 A constitutional amendment, according to Professor Massey, was not necessary. It is not clear how this argument refutes the diversity explanation. That the adopters chose a constitutional repeal rather than a statutory repeal of the state-citizen jurisdiction means only that they chose one manner of repeal over another.
Even though proponents of the diversity explanation need not explain why a constitutional rather than a statutory repeal was chosen, there is an obvious explanation."" At the time, considerable doubt existed about whether § 13 was necessary for the Supreme Court to exercise state-citizen party-based jurisdiction. Jus-"' See text at notes 102-09. Professor Massey does not discuss the assignment problem.
He could defend his position, at least to some degree, by pointing out that he is not as sure as Professor Lawrence Marshall that suits by in-staters were intended to be preserved. If the vulnerability of the states to federal question suits by in-staters was unclear, then the foolishness of speaking only to out-of-staters and foreigners is less obvious.
13 See text at notes 45-46. "' 3 Annals of Congress 651-52 (Feb 20, 1793) . Given the sparseness of the record, it is unclear whether Sedgwick regarded the rejection of his proposal as a serious defeat. We do know that Sedgwick voted to approve the amendment in its final form. 4 Annals of Congress 477 (March 4, 1794).
'36 Massey, 56 U Chi L Rev at 115-16 (cited in note 11). 137 In addition to the argument advanced in the text, another possible explanation is that Congress wished to remove not only the jurisdiction under the existing statute, but also the possibility that such a statute could be passed later. However, I am not aware of any evidence that specifically speaks to this suggestion.
tice Iredell, dissenting in Chisholm, had argued that statutory implementation of the constitutional grant was necessary, and he based his dissent on the failure of § 13 (as he read it) to confer that jurisdiction. 13 Iredell objected to Attorney General Randolph's argument before the Court in Chisholm that the Supreme Court's original jurisdiction was self-executing-in Randolph's words, that the Supreme Court "is to exercise all the judicial power vested in it by the constitution, by its own authority, whether the legislature has prescribed methods of doing so, or not."' 1 9 The four justices who voted in favor of the jurisdiction in Chisholm discussed neither § 13 nor the disagreement between Iredell and Randolph. Thus, the Attorney General of the United States appears to have thought the jurisdiction self-executing, and four of the five justices of the Supreme Court may have agreed with him. 4 0 Under the circumstances, one could readily understand why members of Congress wishing to repeal the state-citizen party-based jurisdiction would have done so by constitutional amendment.' 4 ' Merely repealing § 13 would have invited a reaffirmance of Chisholm.
B. Response to Professor William Marshall
Professor William Marshall contends that the "core concern that the eleventh amendment was intended to reflect" was the protection of "state treasuries against any federal court intrusion.' 14 2 In his view, the "diversity theorists" have not met the burden of proving that "a proper historical understanding [of the amend- 14 See text at notes 44-53.
proposal to add the language discussed above 14 8 was defeated. An unknown senator immediately thereafter proposed the addition of other language, which was also defeated. 149 The final version of the amendment was approved by the Senate on the same day. One attempt was made to add language in the House on March 4, 1794, but that was also defeated. 150 The amendment then passed the House on the same day. In sum, just over a year elapsed between the introduction of the first proposal and the approval of the final version. During that time, a total of six different versions were considered. Although the initial reaction to Chisholm-Representative Sedgwick's proposed amendment-was "immediate and hostile,"'' the drafting process as a whole was relatively deliberate.
Professor William Marshall's bad drafting argument may also rest on the assumption that it is implausible that the adopters wished to prohibit suits by out-of-staters and foreigners, and at the same time to leave in-staters unaffected. I agree that this is implausible, but one would conclude that the drafting was careless only if one reads the amendment as prohibiting jurisdiction. As we have seen, other amendments proposed in the early 1800s provide fairly strong evidence that the adopters understood the language to repeal rather than prohibit party-based jurisdiction. 5 2 If we understand the language of the amendment as only a repeal, then out-of-staters, foreigners, and in-staters are treated identically: there is no party-based jurisdiction for any of them. One can thus conclude both that the words of the amendment were chosen with care, and that the adopters did not intend to distinguish among the various kinds of possible plaintiffs.
2. The possibility of federal question based suits.
Professor William Marshall then attacks three arguments in support of the diversity explanation. First, he attacks the argument that the adopters of the amendment focused only on the state-citizen diversity clause, and were not greatly concerned by the possibility of suits brought against the states under federal law.
153 I made this argument in its most emphatic form in 1983.'" Since writing that article, however, I have been convinced 155 that the adopters were conscious of the possibility of suits brought against the states under federal law, primarily claims under the 1783 peace treaty with the British.1 5 1 Judge Gibbons has concluded that the, adopters were not only conscious of these suits, but affirmatively intended to preserve federal court jurisdiction, particularly the'existing Supreme Court appellate jurisdiction over state court decisions in federal question suits under § 25 of the Judiciary Act. As I indicated earlier, I
am not yet convinced that the adopters were affirmatively addressing that question. 57 It seems to me at least as likely that they were simply postponing it. As things turned out, the treaty-based claims were soon shunted off to an international commission, so the Supreme Court was never asked under its § 25 jurisdiction whether the states were required to entertain in their own courts unconsented treaty-based suits.' 5 Further, although the issue of the relationship between the Eleventh Amendment and federal question jurisdiction was raised in several cases before the Civil War, the Supreme Court never resolved it. It now appears to me that Professor William Marshall is right that the adopters of the amendment were conscious of the federal question suits that would certainly be brought if Chisholm were left standing, and that might well be brought if federal question suits were not forbidden. But this does not mean that they intended the amendment to prohibit such suits. Recall that the adopters rejected Representative Sedgwick's original version of the amendment, which would have protected the states from all suits. The states were concerned about the protection of their treasuries, as Professor William Marshall says, but the diversity explanation of the amendment is consistent with that concern. After the repeal of the party-based jurisdiction, the treasuries were in fact protected, since there was, at least for the time being, no statutory grant of original federal question jurisdiction to the lower federal courts. There was the long and uncertain route through the state courts and up to the Supreme Court under § 25, but it had not been tested in a suit for money brought under federal law. 6 0 3. The "Plan of the Convention."
Professor William Marshall also attacks the argument that the "plan of the convention" required the preservation of unconsented suits against the states to enforce federal law.1 6 ' He first makes the attack in general terms, 16 2 but then narrows it to an attack on the argument that the adopters intended to preserve the ability to sue the states for damages under federal law. 6 i Professor Marshall has put his finger on a sensitive point. He is clearly correct that the framers of the Constitution and the adopters of the Eleventh Amendment were very concerned about unconsented suits against the states for damages. For example, Hamilton had argued in Federalist 81164 that the state-citizen diversity clause did not mean that state indebtedness to individuals would be subject to compulsory suit in federal court. A damage suit had been at issue in Chisholm, and of course the amendment was intended specifically to change the outcome in that case. Moreover, Justice Iredell had specifically said that he thought every part of the Constitution could be given full effect without authorizing suits "for the recov-ery of money.' ' 16 5 I take Professor William Marshall's position to be that if the issue had been squarely presented in the 1790s or early 1800s, the Supreme Court may well have allowed federal question suits for prospective relief, but not for the recovery of money. Judge Gibbons argues that the adopters specifically intended to allow suits for the recovery of money under the peace treaty. 6 ' Professor Amar argues that if a damage remedy was necessary for the implementation of a constitutional right, the amendment should not be understood as eliminating that remedy. 167 And I have argued that if it were within the federal legislative power to provide for a damage remedy against the states, the federal judicial power would have extended as far as the legislative power. 168 But Professor William Marshall may be right. We simply cannot know, for the question was never squarely presented. 169 In the end, however, I understand William Marshall to accept the proposition that the amendment did not affect federal question jurisdiction. The critical issue for him is what remedies were to be permitted under the federal question jurisdiction, which is quite a different matter from arguing that federal question jurisdiction was foreclosed altogether by the amendment.
I am not sure whether the adopters of the amendment specifically intended to allow suits for damages under federal law. There is evidence on both sides. The adopters clearly knew that there were suits for the recovery of money waiting to be brought, and that Vassall v Massachusetts 70 was already filed. But just as clearly, the amendment itself did not forbid the bringing of suits based on federal law. It certainly did not do so for in-state citizens; and as I understand the amendment, it did not do so for out-ofstaters and foreigners. The questions left unanswered were whether federal question jurisdiction, acting without the assistance of the state-citizen diversity clause, could subject the states to unconsented suits under federal law; and if federal question suits 169 2 US (2 Dall) at *449 (Iredell dissenting).
166 Gibbons, 83 Colum L Rev at 1934-36 (cited in note 8) . 167 Amar, 96 Yale L J at 1484-92 (cited in note 8). 18 Fletcher, 35 Stan L Rev at 1074 (cited in note 8). 169 Moreover, even if the question had been addressed, we would have trouble fitting an answer from the 1790s or 1800s into our modern system, given that damage judgments were then much more freely available against state officers than they are today. David E. Engdahl, Immunity and Accountability for Positive Governmental Wrongs, 44 U Colo L Rev 1, 41 (1972) .
170 Unreported, discussed in Jacobs, Eleventh Amendment at 60-62 (cited in note 13 Professor William Marshall is obviously correct that we must deal with jurisprudential categories as they were used in the 1790s rather than as they are used in the twentieth century. At the time of Chisholm, the federal courts understood § 34 of the Judiciary Act merely to declare what the practice would have been in the absence of the section-that the federal courts would apply whatever law was appropriate to the case at hand. In the majority of cases, the appropriate law was the "common law" (what we would today more readily call the "general common law"). 76 At the time, the common law was not "state law," which was understood to be local law that covered matters either not comprised within the common law or that deviated from the common law.
171 See, for example, discussion in Field II, 126 U Pa L Rev at 1209-1277 (cited in note
Nor was the common law federal law that could supplant (or, in modern terminology, preempt) state law. Common law was rather a general law shared by the American states and followed voluntarily by them. The underlying contract dispute in Chisholm was treated by the Court as a question of common law rather than as a question of local (or state) law, or as a question of federal law. 1 " 7 All this is consistent with the diversity explanation of the Eleventh Amendment.
The Court in Chisholm held that Georgia could be compelled to appear to defend the common law contract suit brought by an out-of-state citizen. Whether Georgia was actually liable on this contract under the common law was not decided by the Court, but I think it a fair reading of Chisholm (and of the reaction of those who adopted the Eleventh Amendment) that the Court's holding meant that Georgia would have no defense to the contract based on the fact of its sovereignty. That is, after Chisholm Georgia's sovereign immunity defense was unavailable and it would have to defend the suit in much the same fashion as a private defendant. The source for the Court's holding that Georgia's sovereign immunity was abrogated was not the common law, but rather the only federal law with bearing on the case-the state-citizen diversity clause. That clause abrogated the sovereign immunity of a state whenever a suit was brought under the party-based jurisdiction specified in the clause. The adopters of the Eleventh Amendment reacted in a perfectly rational way to Chisholm, by repealing the federal question jurisdictional provision that was the source of the abrogation.
In order to understand the significance of the repeal of the state-citizen diversity clause, we need to divide sovereign immunity into several components. In my earlier article, I set out a lengthy analysis of how these components should bear on our understanding of the Eleventh Amendment." 8 I will give only a summary here, but it should be enough to explain how it can simultaneously be true that Professor Marshall is right that we must understand the amendment by reference to the categories of law used in the 1790s, and that the adopters intended only to repeal the jurisdictional grant in the state-citizen diversity clause.
In general, sovereign immunity is the ability of a sovereign legitimately to refuse to submit to judicial process in a suit brought against it. One of the components of that sovereign immunity is the ability to object to suit by any private person. In the United States after the adoption of the Constitution, this component could be further broken down into subcomponents depending on the source of the cause of action and on the court in which the suit is filed. We are here concerned with suits in federal court that could be brought under either common law or state law (i.e., nonfederal law), or under federal law. 17 9 Chisholm was a suit of the first type, brought under the common law. The Eleventh Amendment, in overruling Chisholm, repealed the grant of jurisdiction that had required the state to submit to suit under the common law, and thus prevented the federal government from finding that a state had given up its sovereign immunity in suits brought under non-federal law.
Suits brought under federal law were something else again. In these suits, the issue was not whether a state should be bound by non-federal law (including both local state law and common law, which it could change or depart from whenever it chose). Rather, the issue was whether a state could be judicially compelled to obey the law of a superior sovereign. The federal law question, unlike the Chisholm question, was whether the states in subscribing to the Constitution gave up their sovereign immunity to suits brought under the new federal law that was created or authorized by the new Constitution. These questions are so different that it is implausible that the adopters of the Eleventh Amendment should have thought that the answer to the first question necessarily entailed the answer to the second.
CONCLUSION
Professor Lawrence Marshall writes that the diversity theorists appear to claim that they have "incontrovertible evidence" to support their explanation of the Eleventh Amendment. 18 0 Evidence of that character would be surprising here, where the historical record is so sparse and the questions so complicated. Yet, despite the absence of such evidence, the diversity explanation seems to me demonstrably superior to any competing explanation: the 179 Id at 1070. To some degree, the argument here depends on an understanding of the relationship among federal law, general common law, and local state law that I developed in an article that was in manuscript when my Eleventh Amendment article went to press. Fletcher, 97 Harv L Rev 1513 (cited in note 68). See W. Marshall, 102 Harv L Rev at 1393 n 118 (cited in note 10) (citing this article).
11o L. Marshall, 102 Harv L Rev at 1350 (cited in note 11).
amendment was intended to require a narrower construction of the grant of jurisdiction contained in the state-citizen diversity clause and the state-foreigner diversity clause. After the adoption of the amendment, the federal courts no longer had party-based jurisdiction when an out-of-state citizen, or a foreign citizen or subject, sued a state. The amendment was not intended to prohibit jurisdiction in such cases, however. Other heads of jurisdiction-federal question jurisdiction and admiralty jurisdiction, in particular-were not disturbed. The question of greatest interest to many modern scholars is whether the states were intended to have sovereign immunity from suits brought by private individuals under federal law. The diversity explanation does not directly answer that question. Rather, it tells us that the answer cannot be found in the Eleventh Amendment at all. Whatever judicial power existed under the other heads of jurisdiction before the passage of the amendment continued to exist after its passage. Some scholars, most prominently Judge Gibbons and Professor Amar, believe that federal question jurisdiction clearly entailed, at the time of the adoption of the Eleventh Amendment, an abrogation of the sovereign immunity of the states in federal court. For my own part, I think that it was a difficult and unresolved question that was left by the framers, as well as by the adopters of the Eleventh Amendment, to be answered as the meaning of the Constitution unfolded.
I suggested in my earlier article what the consequences might be if the diversity explanation of the amendment is accepted as the best available historical account, and if that explanation is permitted to have a significant role in shaping modern doctrine.' 8 ' I will focus here only on the ability to sue a state in federal court under the federal question jurisdiction.'" Some "diversity theorists" believe that the framers of the Constitution and the adopters of the amendment specifically intended for there to be an abrogation of the states' sovereign immunity under the federal question jurisdic- 8I Fletcher, 35 Stan L Rev at 1091-1130 (cited in note 8). The three consequences I do not discuss here are: (1) that state sovereign immunity would not be analogized to ordinary federal court subject matter jurisdiction under Mansfield, Coldwater & Lake Michigan Ry. v Swan, 111 US 379 (1884) ; Fletcher, 35 Stan L Rev at 1091-93 (cited in note 8); (2) that it would be unnecessary to decide whether the states can be compelled to hear private suits against themselves in their own courts under Testa v Katt, 330 US 386 (1947) ; Fletcher, 35 Stan L Rev at 1093-99 (cited in note 8); and (3) that the present distinction between a state, which is protected by the amendment, and its subdivisions, which are not, would become much less important, 35 Stan L Rev at 1099-1107 (cited in note 8).
182 Fletcher, 35 Stan L Rev at 1108-1130 (cited in note 8).
tion.' ss Other "diversity theorists," including me, believe that the question of the states' sovereign immunity under the federal question jurisdiction was left open by the framers and the adopters."" Finally, "Congressional abrogation theorists" believe that the amendment (and the idea for which it stands) was intended to prohibit suits by private individuals, but to permit Congress to abrogate that immunity by legislation. 185 The majority of the Supreme Court apparently still believes that the amendment forbids jurisdiction for out-of-staters and foreigners, and that Hans v Louisiana ' 8 filled in a missing term when it extended the prohibition to in-staters.1 8 7
Oddly enough, all ways of thinking about the amendment have led more or less to the same place. The "diversity theorists" get there fairly directly, the "Congressional abrogation theorists" a little less so, and the Supreme Court less directly still. But they all conclude that there is nothing in the history of the Eleventh Amendment to prevent the federal government from providing for unconsented suits against the states under federal law, even when the remedy includes an order for the recovery of money directly from the state treasury. There are differences among these theories and their implications, but it is striking that the theories, and the results reached by the Supreme Court, all confirm the fundamental insight of the diversity explanation: private suits against a state under its own law should be the affair of the state and its own courts, but suits under federal law are quite another matter. Today we have come to believe that inherent in the Constitution is the congressional power to authorize federal courts to enforce federal law against the states at the instance of private individuals who are supposed to be protected by those laws. There is disagreement over what federal laws should control the states, what constitutional provisions they should be based upon, and what remedies should be available. But that there should be such suits, and that the remedies made available should be meaningful implementations of the federal rights at issue, are beyond substantial debate. 
